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1

Introduction

On the morning of September 27 of 2020, heavy fighting 3 erupted along the Nagorno-Karabakh Line of Contact
established in the aftermath of the 1988-1994 war over the region, also referred to as the First Nagorno-Karabakh
War. This latest episode of violence in the South Caucasus pitted once again the troops of Azerbaijan, supported by
Turkey on this occasion,4 against the forces of the self-proclaimed Republic of Artsakh and Armenia.
After two months of military confrontations, which included the deployment of drones and heavy artillery5 resulting
in substantial military and civilian casualties on both sides,6 the hostilities came to an end with the signing of a
tripartite statement between Armenia, Azerbaijan, and the Russian Federation on the 9th of November 2020.7 Notably,
the agreement substantially modifies the existing territorial status quo resulting from the 1994 Bishkek Protocol
ceasefire.8
In spite of the conflict’s intensity and inter-State dimension, very few States commented on the compatibility of the
protagonists’ conduct with the international law on the use of force (the jus ad bellum). This silence may partly be
due to the difficulty in ascertaining the facts on the ground – with both Armenia and Azerbaijan accusing each other
of triggering hostilities.9 Still, the events raise a fundamental question of jus ad bellum – and one that is surprisingly
overlooked in legal doctrine.
The question is this: when part of a State’s territory is occupied by another State for a prolonged duration, can the
former still invoke the right of self-defence to justify military operations aimed at recovering its land? Put differently:
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can unlawful occupation be regarded as a “continuing” armed attack permitting the recourse to self-defence at any
given point in time — possibly years after the occupation commenced?
The relevance of the question is clear: ever since the 1994 ceasefire agreement, the position widely held by the
international community has been that the Nagorno-Karabakh region is occupied by Armenia, as confirmed e.g. by
the UN General Assembly and the European Court of Human Rights.10 Assuming that the region indeed belongs to
Azerbaijan and was (and partly remains) unlawfully occupied by Armenia, could Azerbaijan effectively claim selfdefence to lawfully recover it, even though the pre-2020 territorial status quo in the region had existed for more
than a quarter of a century? And can it again invoke self-defence in the near or distant future to recover those parts
of the region that remain under Armenian control now that the guns have fallen silent once more?
Clearly, the stakes extend far beyond the Caucasus. The answer to the above question is indeed of potential relevance
for a wide range of conflicts around the globe. The purpose of the present paper then is not to pass judgment on the
conduct of Armenia and Azerbaijan in their latest confrontation, but rather to offer a broader appraisal of how the
international legal framework governing the use of force applies to situations of prolonged occupation.
Our analysis proceeds as follows. As a preliminary matter, we examine – and discard – the suggestions that efforts
to recover territory subject to prolonged occupation through armed force are somehow excluded from the scope of
the jus ad bellum, (i) because they are governed exclusively by international humanitarian law, or (ii) because of their
supposedly ‘intra-State’ nature (Section 3). Subsequently, we delve into the legal arguments for and against the idea
that an occupied State is permitted to use force to recover long-lost land (Section 4). Specifically, we look at the
impact of the immediacy requirement (as a condition for the lawful exercise of self-defence), and the idea that
occupation might be construed as a ‘continuing’ armed attack. In addition, we consider the interaction with the
principle of the non-use of force to settle territorial disputes, as well as the role of armistice and ceasefire
agreements. Section 5 turns to examples from State practice, including, most notably the 1973 Yom Kippur War, to see
how the legal framework sketched in previous sections has been applied in practice. Lastly, section 6 draws attention
to the clash between competing values – the protection of territorial integrity versus the quest for international
peace and security – that underlies the legal conundrum before us. Ultimately, we argue that the latest confrontation
between Armenia and Azerbaijan does not lend support to the concept of unlawful occupation as a “continuing armed
attack”.
Before diving into the substantive legal analysis, however, a short introduction to the Nagorno-Karabakh conflict is
in order (Section 2).

2

The Nagorno-Karabakh conflict in a nutshell

The latest confrontation over the Nagorno-Karabakh region is yet another harrowing episode of a long-standing
territorial dispute between Armenia and Azerbaijan, 11 a conflict often referred to as frozen, 12 albeit one prone to
rekindle periodically, riddled with complex ethnic and political ramifications.
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The conflict can be traced back to the dawn of the Soviet Union, when the Nagorno-Karabakh region, despite being
inhabited by a large majority of ethnic Armenians, was designated in 1921 as an autonomous oblast (NKAO) within
the territory of the newly formed Soviet Socialist Republic of Azerbaijan.13 While the region remained relatively calm
under soviet rule, tensions fuelled by the discontent of the Karabakh Armenians living in NKAO began to escalate and
reached a boiling point at a time when the USSR was starting to collapse and its constituent states were gaining
independence. After unsuccessfully attempting to secede from Azerbaijan and join Armenia to no avail in 1988, 14 the
‘Nagorno-Karabakh Republic’ (NKR), later renamed the ‘Republic of Artsakh’, declared its independence from
Azerbaijan on 6 January 1992 after holding a referendum in which 99.9% of the participants voted in favour of
secession. However, it is worth mentioning that the Azeri minority living in the region boycotted the referendum.15
After more than six years of hostilities in Nagorno-Karabakh, and its adjacent regions by spillover, leaving an
estimated 30.000 fatalities and more than one million refugees and internally displaced persons, 16 hostilities came
to an end in May 1994 after the mediation of Russia,17 under the auspices of the OSCE Minsk Group,18 with the signing
of a ceasefire agreement between representatives of Armenia, Azerbaijan and the NKR.19
The outcome of the First Nagorno-Karabakh War significantly reshaped the balance of powers in the region. From an
international law standpoint, when Azerbaijan declared its independence from the Soviet Union in 1991, NagornoKarabakh remained an integral part of its sovereign territory, in accordance with the principles of territorial integrity
and uti possidetis juris.20 Yet, despite its unambiguous legal status, ever since the aftermath of the war, Armenia had
been widely regarded by the international community as the occupying power in Nagorno-Karabakh and its seven
Azeri adjacent regions, a status quo which had stood unaltered until the armed conflict that broke out in September
2020.
As early as 1993, the Security Council issued four resolutions condemning the escalation of the hostilities in NagornoKarabakh, requesting the withdrawal of troops from the occupied territories of Azerbaijan.21 While the resolutions did
not refer explicitly to Armenia as the occupying force, it was heavily implied in their wording and context.
Furthermore, the United Nations General Assembly passed a resolution in 2008, declaring that Nagorno-Karabakh is
occupied by Armenia and requesting the withdrawal of its troops from the region.22 Other international organizations
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voiced the same appraisal of the situation, including, for instance, the Parliamentary Assembly of the Council of
Europe in 200523 and the European Parliament in 2010.24
In practical terms, while the day-to-day administration over Nagorno-Karabakh has been carried out by the selfproclaimed Republic of Artsakh since 1994, Armenia continued to exercise effective control over the region until the
outbreak of the 2020 conflict.25 At the outset, since its declaration of independence in 1992, the NKR has not gained
recognition from any state or international organization, including Armenia. Moreover, from its very inception, the
subsistence of the NKR has heavily depended on the military, political and economic support provided by Armenia.26
The NKR and Armenian military forces have been described as ‘highly integrated’, with the latter’s involvement being
considered as the decisive factor behind the success of the continuous occupation over the region.27 In its assessment
of the situation on the ground in the Chiragov case, the European Court of Human Rights found that “the NKR and its
administration survive by virtue of the military, political, financial and other support given to it by Armenia which,
consequently, exercises effective control over Nagorno-Karabakh”.28 In light of the foregoing, authors have described
the Republic of Artsakh as a “puppet regime” or a de facto Armenian province.29
The inter-state character of the Nagorno-Karabakh territorial dispute is further underscored by the 2020 conflict and
its outcome. Notably, the agreement which put an end to hostilities on 10 November 2020 was signed exclusively
between Armenia, Azerbaijan and Russia, without the participation of the NKR, providing further proof of the latter’s
lack of sufficient autonomy to be considered an independent actor in the current conflict. 30
Within this framework of reference, a territorial status quo settled in the region over the last quarter of a century.
Admittedly, violence resurged sporadically after more than a decade of relative calm, including a four-day war in
2016,31 yet, for over 25 years the prevailing state of affairs was one of stability. Hence, no substantial changes to the
territorial control over the region took place before the 2020 hostilities. By contrast, the recent military
confrontations have significantly altered the existing status quo in the South Caucasus. Azerbaijan regained control
over all seven districts surrounding Nagorno-Karabakh, in addition to reclaiming the city of Shusha, an important
enclave inside of the latter, only 10 kilometres away from its capital Stepanakert. As a consequence, the newly
established line of contact – to be monitored by Russian peacekeepers – runs straight through Nagorno-Karabakh,
which, besides the Lachin corridor guaranteed in the ceasefire, was cut-off from the rest of the territory of Armenia.32
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In light of the foregoing, the question that arises is whether Azerbaijan could legally justify the recovery of occupied
land as an exercise of self-defence – and whether it might again do so in future years to recover those parts of the
Nagorno-Karabakh region that remain under Armenian control in the wake of the 2020 hostilities.
A question that must be tackled first, however, is whether the jus ad bellum is even applicable in this context in the
first place.

3

3.1

Military action to recover Occupied Territory – A Matter Governed by the Law on the use of force?

A question of jus in bello only?

In contemporary international law, jus ad bellum and jus in bello, also referred to as international humanitarian law
(IHL), are two independent and self-contained branches of international law, 33 both dealing with the phenomenon of
armed force from a different perspective. Whereas the former regime focuses on determining the legality of the use
of force between states, restricting its recurrence to a bare minimum by establishing limited exceptions and
conditions under which military action may be justified, the latter operates when the use of force has already
materialized and reached the threshold of an armed conflict, regulating aspects of the hostilities such as the weapons
employed, or the protection of persons hors de combat.
The relationship between these two legal regimes remains the subject of much academic attention. In classical
international law, their separation was characterized as a dichotomy between the norms operating in times of peace
and those applicable in times of war.34 Put differently, both sets of rules were understood to operate at different
stages in exclusion of the other,35 before and after force had been carried out. Thus, the traditional conception of the
relationship between both regimes suggested that once jus in bello entered the fray as the applicable normative
framework, jus ad bellum was no longer relevant for the conflict and ceased to operate.36
Following the preceding approach, some authors maintain that, as soon as a large-scale international armed conflict
erupts between two States, and until the time when that conflict is conclusively brought to an end (in particular
through a formal peace agreement), military confrontations between the two States are governed exclusively by IHL,
thus rendering moot the application inter se of the jus ad bellum.37 The foregoing would also apply to a situation of
belligerent occupation, as this inevitably entails the continuation of an international armed conflict between the
States concerned (as per Common Article 2 of the Geneva Conventions).
In stark contrast to that position, however, it is submitted here that military action to recover occupied territory will
always need to be justified under jus ad bellum in order to be deemed as lawful. As Greenwood explains, the above
interpretation made sense in times when a sharp divide existed between the rules applicable in times of peace and
in times of war,38 due to the fact that the use of force was not yet proscribed as a means to settle disputes between
states and once war was declared it altered almost every aspect of the relationship between the parties involved.
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in modern international law. It is nowadays generally accepted in legal doctrine that jus ad bellum and jus in bello
are complementary regimes39 and, depending on the type of armed conflict, apply simultaneously,40 as opposed to in
sequence.41 This position also finds support in the International Court of Justice’s Nuclear Weapons Advisory Opinion.42
Accordingly, while the legality of the initial use of force is dealt exclusively by jus ad bellum, once hostilities have
commenced subsequent hostilities will be subject cumulatively43 to the provisions of both legal frameworks. 44
An important implication arising from the foregoing reasoning is that states involved in hostilities need to
circumscribe their military activities, throughout the entire conflict, to necessary and proportionate measures
adopted in the context of self-defense, while at the same time they must observe the existing rules on methods and
means of warfare and the law of occupation,45 essential components of IHL. Hence, armed force initially justified
under jus ad bellum may become unlawful during the course of the hostilities if it stops being proportionate,
necessary and, defensive in nature, even if the military actions comply with all the rules engrained in IHL. 46 Conversely,
a state entitled to use force in accordance with the jus ad bellum may also breach international law, for instance, if
it employs means and methods of warfare forbidden under jus in bello. 47 A further direct consequence of the
cumulative, yet independent48, application of both jus ad bellum and jus in bello to an armed conflict is that the
legality of a certain act under one regime does not render it as lawful in the other. 49
In the specific context of belligerent occupation, the dual application of jus ad bellum and IHL is particularly present
throughout its entire duration.50 While the legality of the conduct leading to occupation is determined solely by jus
ad bellum, once the facts on the ground reveal that part of the territory of a state is being occupied by the forces of
a foreign power, the law of occupation is fully applicable, independently of the legal qualification of the acts which
led to it.51
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At the same time, while a situation of occupation will generally arise as a consequence of an international armed
conflict between two states, it is not uncommon to encounter occupations which endure for a long period of time,
during which no active hostilities take place between the parties for years and even decades of relative calm and
peaceful administration of the occupied territory. 52 In these cases of prolonged occupation, which are the type of
situations which inform the current study, it has been suggested that occupation outlives the international armed
conflict that originated it in the first place. 53 As Milanovic points out, “[t]he original armed conflict can be
distinguished from any subsequent new armed conflicts occurring in an occupied territory. The two Palestinian
intifadas are not legally a part of the international armed conflict in which the Palestinian territories were occupied,
namely the 1967 Six Day War, which is now long over”.54 Against this, Longobardo argues that “occupation is, by
definition, an episode in an ongoing armed conflict”55 from its beginning to its very end. Alternatively, other authors
have claimed that given belligerent occupation is necessarily the result of an armed conflict, both situations are
mutually exclusive and once hostilities restart, occupation, on the other hand, comes to an end.56
Whether occasional flare-ups of inter-State hostilities against the background of an ongoing situation of belligerent
occupation are part of a single overarching armed conflict, or whether these constitute separate international armed
conflicts of their own is to some extent an exercise in semantics, and is, in any case, a debate that exceeds the scope
of the current analysis. The crucial point for present purposes is that the mere existence of an ongoing situation of
(prolonged) belligerent occupation does not eclipse the need for a proper legal basis under the jus ad bellum when
one of the States launches a (new) attack against the other.
Importantly, the foregoing is also borne out in actual State practice. Thus, when in 1973, Syria, Egypt and Israel crossed
swords in the Yom Kippur War, this was undeniably regarded as a matter governed by jus ad bellum, notwithstanding
the ongoing Israeli occupation of Arab land in the wake of the Six-Day-War.57 In more recent years too, when clashes
have taken place between Israel and Syria, the States concerned have repeatedly framed their actions by reference
to the Charter rules governing the use of force, instead of simply hiding behind the existence of an international
armed conflict flowing from the occupation of the Golan Heights.58 The same is true for the military confrontation
between Armenia and Azerbaijan in 2020: both countries invoked the right of self-defence, respectively blaming each
other for initiating the hostilities.59
As things stand, a state whose territory has been occupied without its consent may use force to recover it as long as
its actions can be justified under jus ad bellum, that is, if the military operation qualifies as a measure of self-defence
both necessary and proportionate in relation to the armed attack that is responding to. Additionally, the simultaneous
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application of the rules concerning the conduct of hostilities will depend on whether there is an active international
armed conflict at the time military action is deployed with the purpose of recovering territory. In any case, the rules
pertaining to the law of occupation will remain in force until its termination. Accordingly, the view that each of the
parties involved in a situation of occupation may resume hostilities at any point in time without the need for a
justification under the jus ad bellum, appears to be a minority position that finds no support in State practice. The
specific aspects concerning the application and temporal scope of the right of self-defence in the context of
occupation will be assessed in the subsequent sections.

3.2

Military action to recover occupied territory as a purely ‘intra-State’ phenomenon?

The jus ad bellum legal framework enshrined in the UN Charter, as well as in customary international law, has a
manifest inter-state scope, 60 as it has been consistently upheld by the International Court of Justice. 61 Article 2(4)
prohibits explicitly the threat or use of force solely between States and, more specifically, in the exercise of their
international relations. Similarly, article 51 recognizes the right of self-defence in response to an armed attack against
a member of the United Nations, thus confirming that states are the sole subjects of international law bound and
protected by the prohibition of the use of force and, consequently, entitled to the right of self-defence as a temporary
measure of self-help. As follows, only conduct amounting to armed force perpetrated by a state against another state
will trigger the provisions laid down under jus ad bellum.
Conversely, the use of force carried out by a state within its territory in the exercise of its domestic jurisdiction does
not fall under the scope of the prohibition of the use of force. 62 In other words, military operations of a purely internal
character, such as hostilities arising in the context of a civil war between government troops and insurgents or
secessionist movements operating from within its sovereign territory are considered to be domestic matters and do
not need to be justified under the jus ad bellum regulatory frame. 63
In light of the foregoing, could it be argued that an Azeri attempt to recover (parts of) the Nagorno-Karabakh region
does not qualify as a ‘use of force’ inasmuch as the operation is limited to its own territory? A number of observations
are in order.
First, several authors take the view that the prohibition on the use of force is not limited to inter-State relations sensu
stricto, but extends also to the relationship between a State and a breakaway region that has established itself as a
so-called ‘de facto regime’.64 Some adopt a restrictive approach, accepting that jus ad bellum is not applicable in
relations between a State and a non-State entity,65 unless the non-state political entity manages to establish itself
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as a stabilized de-facto regime,66 with autonomous effective control over a territory for a sustained period of time,
or the entity can be assimilated to a state.67 The General Assembly’s 1974 Definition of Aggression is often cited to
substantiate this claim.68 Article I of the cited resolution indeed contains an explanatory note asserting that the term
state should be “used without prejudice to questions of recognition or to whether a State is a member of the United
Nations.”69
Support for the foregoing position can also be found in the 2009 report of the Independent International Fact-Finding
Mission on the Conflict in Georgia (IIFFMCG). The IIFFMCG affirmed that the prohibition of the use of force was fully
binding upon all the parties involved in the conflict, 70 including South Ossetia and Abkhazia, which were characterized
in the report as an ‘entity short of statehood’ and a ‘state-like entity’ respectively.71 According to the IIFFMCG, the
existence of agreements of different legal nature between the parties, expressing their commitment to certain
principles and purposes recognized in the UN Charter, in particular, the peaceful settlement of disputes and a call to
not use force between them, rendered article 2(4) and 51 as binding upon all the parties involved in the conflict,
irrespective of their legal status.
On the other hand, the reasoning of the IIFFMCG remains controversial. The drafters were criticized for swiftly
concluding that the signing of certain agreements between the parties equated to the full applicability of articles
2(4) and 51 to the non-state actors involved in the conflict, even though none of the parties involved invoked any of
such provisions to justify their actions during or after the hostilities.72 Naturally, states are able to commit to not use
force against non-state political entities, yet, it does not follow from this that the latter become bound and protected
by the core provisions of the jus ad bellum regime, or that article 2(4) and 51 must be understood as incorporated to
a certain agreement which includes actors other than states between its signatories. 73 Further, some have objected
that there is no evidence to affirm that the interpretation advanced by the IIFFMCG has received widespread
acceptance by the international community of states,74 suggesting that the report’s conclusions on this subject must
be considered at most as lex ferenda.75 As to Article I of the Definition of Aggression, and notwithstanding the
resolution’s importance, it may be observed that the resolution in question did not extend the applicability of articles
2(4) and 51 to non-state entities, as only a modification of the text of the UN Charter or a change in customary
international law would alter the current state of affairs. 76
In the end, for present purposes, it is not necessary to take a firm stance on the application of the prohibition on the
use of force vis-à-vis de facto regimes – even if the ‘Republic of Nagorno-Karabakh’ could potentially be so qualified.77
The reason is that the mere fact that a State uses armed force within its own territory does not a priori prevent the
application of the jus ad bellum, inasmuch as the force is (deliberately) directed against another State or its external
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manifestations.78 Thus, when State A invites foreign troops of State B on its soil and the latter troops overstay their
welcome after the invitation has been retracted, a subsequent attempt by State A to forcibly repel these troops is not
a question of simple law enforcement, but a matter for jus ad bellum. In a similar vein, when a State uses armed force
against a foreign warship or military aircraft within its territorial sea or airspace, such conduct requires a justification
under the Charter framework governing the use of force.79

A fortiori, in the specific context of occupation, whereas it could be argued that the recovery of occupied territory
through military means could qualify as an exclusively internal affair, mainly due to the fact that every state is
entitled to deploy forces all across its sovereign territory, such viewpoint ignores that there is an unequivocal interstate component behind occupation and the military response to it. Indeed, military occupation is regarded as a
textbook example of the use of force against the territorial integrity of another state,80 and it is listed as an act of
aggression under article 3(a) of the 1974 UNGA Definition of Aggression. 81 Occupation has been described as a
situation where the forces of one or more states exercise effective control over a portion of the territory of another
State without the latter’s consent.82 It will usually involve the deployment of ground forces by the occupying power
in the occupied territory.83 ([B]elligerent) occupation in the legal sense is necessarily linked to the existence of an
inter-state conflict between two or more states.84 Thus, military action to recover territory occupied by another state
falls unequivocally under the prohibition established in article 2(4) UN Charter, and its legality will ultimately depend
on whether it can be justified as an act of self-defence or if it has been authorized by the Security Council. The fact
that a state only uses force within its own territory, in order to regain control over it, does not take away the interstate nature of the force employed, which is defined by the involvement of two more sovereign states faced against
each other.85
In light of the foregoing, the assumption that the Nagorno-Karabakh region is a part of Azeri territory under Armenian
occupation does not imply that the prohibition on the use of force was inapplicable to the 2020 war between the two
countries – which undeniably involved a recourse to armed force between States (as the casualty figures on both
sides regrettably illustrate). Nor did Azerbaijan, for that matter, dismiss the relevance of the jus ad bellum, instead
construing its actions as a ‘counter-offensive … within the right of self-defence’.86
Having established the relevance of the jus ad bellum, we now turn to its substantive application in situations of
(prolonged) occupation.
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4

4.1

Military action to recover Occupied Territory – applying the law on the use of force

Applying the right of self-defence
(a) Self-defence and the principle of immediacy

Let us take a closer look at the jus ad bellum then. As a first point, it is recalled that under customary international
law any exercise of self-defence is subject to the so-called ‘immediacy’ requirement. This requirement – sometimes
regarded as part of the broader ‘necessity’ requirement 87 and sometimes as a self-standing requirement under
customary international law88 – entails that there must be a close proximity in time between the start of an armed
attack and the response in self-defence. It is generally accepted in legal doctrine,89 and also finds support in State
practice90 and case-law.91 The immediacy requirement primarily serves to distinguish between lawful acts of selfdefence, on the one hand, and (unlawful) punitive reprisals that are not justified by any ‘necessity’ to act in selfdefence, on the other hand. One interesting bone of contention in this context is whether self-defence can be
exercised when an armed attack is factually over, for instance, when a State conducts a cross-border attack and
subsequently withdraws from the victim State’s territory. This issue came up in the Oil Platforms case.92 While the
Court did not directly tackle the issue, customary practice and legal doctrine effectively indicate that if a State has
been subject, not to an isolated attack, but to a series of armed attacks, and if there is considerable likelihood that
more attacks will imminently follow, then self-defence is not automatically excluded when a ‘pin-prick’ attack is
factually over.93
While the immediacy requirement primarily serves to exclude punitive reprisals, authors have also stressed its
broader importance in preventing that inter-State hostilities are re-opened at a much later stage in time without the
occurrence of a new ‘armed attack’ and subject to renewed application of the proportionality and necessity criteria.94
In the words of Schachter: “[w]ithout that [temporal] limitation, self-defense would sanction armed attacks for
countless prior acts of aggression and conquest. It would completely swallow up the basic rule against use of force”.95
It is clear that the immediacy requirement does not lend itself to a simple quantitative test, but must be interpreted
in a flexible and pragmatic manner, taking into account the circumstances of each case.96 In particular, practice
suggests that the requirement should leave sufficient leeway, for instance, to conduct investigations (who was
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responsible for the attack?), to exhaust peaceful means, or to take military preparations prior to the actual exercise
of self-defence. The latter two factors may be of particular importance in situations of large-scale territorial
incursions (potentially) resulting in occupation or annexation. Thus, when in 1982 Argentinian forces invaded the
contested Falklands/Malvinas Islands, third States implicitly agreed that the passage of several weeks before the UK
initiated active military operations against Argentina, did not of itself deprive the UK of its right of self-defence.97 On
the other hand, due to the principle of immediacy, the State whose territory is invaded in breach of the prohibition on
the use of force loses the possibility to invoke the right of self-defence if (i) either it refrains from responding with
counter-force for a prolonged period of time (taking into account the need for negotiations, military preparations,
efforts to seek third-State support, etc.), or; (ii) if it responds with counter-force, but ultimately fails to repel the
invading forces from its territory before a prolonged cessation of active hostilities materializes.98 In both cases, the
underlying idea is that the right of self-defence ceases to apply when a new territorial status quo is established
whereby the occupying State peacefully administers the territory concerned for a prolonged period of time – that is,
until the occupying State were to commit a new armed attack. 99 One might of course critique 100 the uncertainty
resulting from the fact that no clear time limit can be determined. In the words of Schachter, however, “[t]he difficulty
of defining a precise time limit – a statute of limitations, as it were – does not impugn the basic idea. In most cases,
irredentist demands for lost territory or claims for restoration of the status quo ante are based on attacks that
occurred many years, even decades, ago. To extend self-defense to such cases is to stretch the notion of defense far
beyond its essential sense of a response to an attack or immediate threat of attack.”101 Put differently, while the
principle of immediacy can – and arguably should – be construed flexibly in cases of occupation, the lapse of time
between the initial attack and the invocation of self-defence cannot be extended indefinitely. Otherwise, the ratione
temporis dimension of self-defence would be rendered meaningless in this context.

(b) Occupation as a continuing armed attack?
Admittedly, while some authors apply the immediacy requirement not only to pin-prick attacks, but also to territorial
incursions resulting in occupation, others fundamentally disagree. In particular, the main counter-argument is that
unlawful occupation is not subject to this principle because it allegedly constitutes a continuing armed attack, thus
permitting the State concerned to exercise the right of self-defence for as long as the occupation continues102 – even
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if this entails challenging a year-long territorial status quo. This argument has occasionally been put forward in legal
doctrine103 – including in connection with the 2020 Nagorno-Karabakh conflict.104 As we will see in Section 5 below, it
has also been invoked in State practice. By way of illustration, when it sought to argue in the Oil Platforms case that
post-facto self-defence is excluded pursuant to the principle of immediacy, Iran juxtaposed situations of occupation
to other forms of attack, asserting that ‘[i]n the case of the invasion of another State’s territory, in principle an attack
still exists as long as the occupation continues.”105
In support of this reading, authors106 primarily refer to the illustrative list of ‘acts of aggression’ in Article 3 of the
1974 UNGA Definition of Aggression,107 and integrated in full in Article 8bis(2) of the ICC Rome Statute.108 Specifically,
paragraph (a) of the list identifies as one such ‘act of aggression’ ‘[t]he invasion or attack by the armed forces of a
State of the territory of another State, or any military occupation, however temporary, resulting from such invasion
or attack, or any annexation by the use of force of the territory of another State or part thereof’. On its face, the clause
signals that it is not just the initial ‘invasion or attack’ resulting in occupation that constitutes an ‘act of aggression’,
but also the resulting ‘military occupation’, irrespective of its length.
Some authors109 further draw attention to Article 14(2) of the ILC Articles on State Responsibility (ARSIWA), which
affirms that internationally wrongful acts can have ‘a continuing character’, implying that the illegality extends ‘over
the entire period during which the act continues and remains not in conformity with the international obligation’. The
ILC Commentary highlights various examples of such continuing wrongful acts, including most notably, “unlawful
occupation of part of the territory of another State or stationing armed forces in another State without its consent.”110
At the same time – and leaving aside, for the time being, relevant State practice (see infra Section 5) – the above
arguments call for some observations.
First, the reference to the notion of a ‘continuing’ breach as per Article 14 ARSIWA seems beside the point. As a
preliminary matter, one must of course distinguish between the continuation of a ‘breach’ and the continuation of its
‘effects’.111 Consider, for instance, the State of Colnago launching territorial incursions into the State of Pinarello,
resulting in an international armed conflict between the two. In the course of that conflict, Colnago kills several troops
of Pinarello, but also takes hundreds of POWs. In addition, it takes possession of numerous valuable works of art from
Pinarello, which are taken along to Colnago. Let us assume that, when the guns finally fall silent, Colnago continues
to detain numerous POWs and refuses to return the stolen works of art. Surely, this attitude can be seen as a
continuing consequence of Pinarello’s unlawful resort to force – which may moreover entail (a) separate breach(es)
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of international (humanitarian) law112 –, yet it does not ipso facto mean that the prohibited use of force itself is
continuing, let alone that there is an ongoing armed attack.
One could argue that the situation is qualitatively different when Colnago retains control over part of the territory of
Pinarello. In this case, it is the breach of the prohibition on the use of force itself (and possibly also of the right of
self-determination) that is continuing, rather than merely its consequences – as the ILC’s ARSIWA Commentary
appears to affirm.113 Even so, this does not necessarily imply that there is also a continuing armed attack as per Article
51 of the U.N. Charter. Indeed, the notions of ‘use of force’ and ‘armed attack’ have different meanings and functions.
The former notion is linked to a prohibitive norm of international law, the breach of which gives rise to State
responsibility. The concept of ‘armed attack’ by contrast, serves as the trigger to determine whether a victim State
can exercise its right of self-defence. Put differently: there is no autonomous prohibition of ‘armed attack’ as a norm
of primary international law. In sum, the concept of a ‘continuing breach’ under Article 14(2) ARSIWA is ill-suited for
examining the temporal scope of an ‘armed attack’.
Second, as is well-known, the language of Article 51 UN Charter refers to self-defence “if an armed attack occurs”. The
latter language – specifically the word ‘occurs’ as well as the notion of an ‘attack’ itself – suggests a more or less
instantaneous event or a series of events happening at a particular point in time – read: the initial invasion resulting
in occupation –, rather than a prolonged state of affairs that is moreover characterized by an absence of active
hostilities. Put differently, it seems counter-intuitive to hold that an ‘attack’ is ‘occurring’ when a State peacefully
administers a certain area for successive years in a row – even if unlawfully. The textual argument is, however,
objected to by some,114 and is admittedly not dispositive of its own.
Third, caution is needed in relying on Article 3 of the Definition of Aggression to define the concept of ‘armed attack’
under Article 51 UN Charter. On the one hand, a substantial share of UN Members admittedly saw the drafting of the
UN Definition of Aggression as an exercise in circumscribing the scope for lawful self-defence. Furthermore, the value
of the Definition of Aggression in interpreting the notion of ‘armed attack’ – whether as a collective expression of
opinio juris and/or as a subsequent agreement or subsequent practice in the sense of Article 31(3)(c) VCLT – was
further embraced in the Nicaragua judgment, where the ICJ famously relied on Article 3(g) of the Definition of
Aggression to conceptualize self-defence in situations of indirect military aggression.115 On the other hand, one cannot
overlook the fact that many other States involved in the work of the Fourth Special Committee on the Question of
Defining Aggression saw the resolution rather as an attempt to elucidate the notion of ‘act of aggression’ for purposes
of determining the Chapter VII powers of the UN Security Council (as per Article 39 UN Charter) – moreover in a nonbinding manner. Thus, Article 6 further stipulates that ‘[n]othing in this Definition shall be construed as in any way
enlarging or diminishing the scope of the Charter, including its provisions concerning cases in which the use of force
is lawful. A majority in legal doctrine would seem to agree that the 1974 resolution does not directly restrict or expand
the scope for lawful self-defence.116 As one of the present authors has noted elsewhere,117 the Definition of Aggression
may well provide a useful point of departure to indirectly examine the scope of self-defence, yet it is certainly not
the final word. In particular, due consideration must be paid to other elements, including the travaux of the resolution
and customary practice.118
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Upon closer scrutiny, the discussions preceding the inclusion of the reference to ‘occupation’ in Article 3(a) of the
UNGA Definition of Aggression indicate that the debate focussed mostly on whether ‘occupation’ ought to be seen as
an act of aggression, or as a consequence thereof, rather than with any possibility to use self-defence to recover
occupied land. Thus, US delegate (and later ICJ judge) Stephen Schwebel defended the absence of any reference to
‘occupation’ in the Six-Power Draft, arguing that:
[m]ilitary occupation and annexation were consequences of aggression, since they always followed the use
of armed force. As the Committee was trying to determine what forms of the use of force constituted
aggression, it would be inappropriate to introduce such matters as military occupation and annexation into
the definition. 119
This position was challenged by several countries who expressly disagreed that occupation and annexation were
mere consequences of aggression, but should instead be regarded as acts of aggression of an indefinite or permanent
character in and of themselves.120 Against this, the United Kingdom and Canada cautioned against the view that any
form of occupation would ipso facto constitute aggression, since some temporary occupations could be justified as
an exercise of self-defence.121 In response, the Syrian delegate clarified that the Thirteen-Power draft ‘was not dealing
with legal occupation, but only with occupation in violation of the provisions of the United Nations Charter; occupation
in the exercise of the right of self-defence was consequently not included…”.122 Reflecting the overall mood, France
observed that “[t]he discussion had shown that the occupation and annexation of territory were closer to aggression
itself than to its consequences”, and therefore merited a place in the envisaged resolution.123
Ultimately, however, hardly any State drew a link between the qualification of occupation as an ‘act of aggression’,
on the one hand, and the possible recourse to self-defence. The only two exceptions were (unsurprisingly124) Syria,
and Egypt, the two most vocal proponents of the inclusion of a reference to occupation, both of whom noted in passing
that military occupation gave the occupied country the right to use self-defence.125 Both would reiterate this position
not long hereafter in the UN debates over the Yom Kippur War (see infra). However, other States did not expressly
consider the link between occupation and self-defence, and there was no discussion of the temporal limitation of the
right to self-defence in this context.
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In the end, the authors do not believe that reliance on the UNGA Definition of Aggression settles the matter in favour
a continuing right of self-defence as long as the occupation continues – and would instead argue that the UNGA
Friendly Relations Declaration126 tilts the balance in the opposite direction.

4.2

The principle of the non-use of force in international relations
(a) The duty to refrain from the use of force as a means of settling territorial disputes

Like the UNGA Definition of Aggression, the Friendly Relations Declaration has been relied upon by the International
Court of Justice, and has at times been regarded as a codification of customary international law. 127 For present
purposes, two clauses from the resolution, specifically from the section related to the principle of the non-use of
force, merit further scrutiny. The relevant parts read as follows:
Every State has the duty to refrain from the threat or use of force … as a means of solving international
disputes, including territorial disputes and problems concerning frontiers of States.
Every State likewise has the duty to refrain from the threat or use of force to violate international lines of
demarcation, such as armistice lines, established by or pursuant to an international agreement to which it
is a party or which it is otherwise bound to respect. …
The present section focusses on the former principle, whereas the second clause will be tackled in the subsequent
section.
First, the principle that States cannot settle territorial disputes through military means is itself a corollary of the
prohibition on the use of force and the duty to settle disputes through peaceful means, norms that are enshrined in
Articles 2(4) and 2(3) respectively and which form part of customary international law. 128 It also finds explicit
affirmation in the practice of the UN Security Council. In resolution 1177(1998), for instance, relating to the conflict
between Ethiopia and Eritrea, the Council “[affirmed] the principle of peaceful settlement of disputes and [stressed]
that the use of armed force is not acceptable as a means of addressing territorial disputes or changing circumstances
on the ground.”129
Crucially, the principle only makes sense inasmuch as it operates irrespective of whether a State holds a valid title
over land or not. If not, it would simply restate the prohibition of aggression, by emphasizing that States cannot
forcibly annex territory over which they do not hold a valid title. Having regard among other things to the effet utile
principle, it is clear that the obligation also applies vis-à-vis the State that has a valid title over territory that is de
facto administered by another State. This position also finds confirmation in actual State practice. Thus, with respect
to the 1982 Falklands War, Henry notes how “even the numerous states that fully supported Argentina’s claims of
sovereignty over the Falklands Islands (Islas Malvinas) disapproved the recourse to force – thus confirming the
customary character of the prohibition of the use of force to settle territorial disputes.”130
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The Ethiopia-Eritrea Claims Commission in its Partial Award on the Jus ad Bellum also supports this position in
unequivocal terms.131 In particular, the Commission could not accept that Eritrea’s recourse to force would have been
lawful on the basis that it held a valid claim over the land it sought to recover.132 Referring to the Friendly Relations
Declaration, as well as scholarly works, the Commission opined that:
the practice of States and the writings of eminent publicists show that self-defense cannot be invoked to
settle territorial disputes. In that connection, the Commission notes that border disputes between States
are so frequent that any exception to the prohibition of the threat or use of force for territory that is
allegedly occupied unlawfully would create a large and dangerous hole in a fundamental rule of
international law.133
Accordingly, although it confirmed Eritrea’s sovereignty over Badme, the Commission held that Eritrea had breached
Article 2(4) UN Charter “by resorting to armed force … to attack and occupy the town of Badme, then under peaceful
administration by [Ethiopia]”.134
The present authors broadly agree with the position put forth by the Commission. And while some will disagree, we
find ourselves in fine company. Thus, in his seminal peace in the Michigan Law Review, Oscar Schachter notes how an
exception for recovering ‘illegally occupied’ territory would render Article 2(4) meaningless in many cases.135 In sum,
the obligation to settle territorial disputes through peaceful means prima facie pushes against any entitlement to
use force to recover occupied territory that is peacefully administered by another State for a prolonged period of
time. Marcelo Kohen in turn arrives at the same conclusion, in part by drawing an analogy with the concept of
‘protection possessoire’ under domestic law:
« La portée de l'interdiction de … la menace et de l'emploi de la force (ONU) est donc de proscrire tout

changement territorial par la force. On peut parler en ce sens d'une protection de la possession, quelle que
soit la nature de celle-ci. Ainsi, même celui qui possède illégalement un territoire saura que le droit
international n'autorise pas le titulaire de la souveraineté de se faire justice soi-même. »136
In a similar vein, Quincy Wright has argued that:
the Charter reference to territorial integrity means de facto possession, not de jure title. If his were not true,
and a state were free to occupy territory in the de facto possession of another state, to which territory it
believes it has legal title, attacks would be permissible in every boundary dispute, and the barriers by which
the Charter seeks to protect territorial integrity would be broken down.137
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(b) Territorial disputes as opposed to… unlawful occupation?
Let us again turn to the counter-argument(s) put forward by scholars that argue in favour of a continuing right of
self-defence to recover unlawfully occupied territory. In essence, the counter-argument holds that the concept of
‘territorial disputes’ must be narrowly construed. Two sub-strands can be distinguished.
First, it has been suggested that no ‘territorial dispute’ exists, where an occupying State has not explicitly laid a claim
over the territory it occupies.138 Thus, with respect to Nagorno-Karabakh, Corten draws attention to the fact that
Armenia had not claimed title over the territory prior to the eruption of the 2020 conflict, implying that there was
allegedly no ‘territorial dispute’ which States were obliged to settle through peaceful means. If this line of reasoning
is followed through, the same conclusion should mutatis mutandis be upheld in respect of various other territories
that are (at least partly) controlled by a third State, including the Turkish Republic of Northern Cyprus (by Turkey), or
Transnistria, South Ossetia and Abkhazia (by Russia).139 All of these ‘frozen conflicts’ would not involve a territorial
dispute for lack of an explicit territorial claim by the third/occupying State.
Against this, it is easy to see how problematic – and potentially counterproductive – the attempted distinction
ultimately is. The outcome would be that a State would be able to invoke self-defence to recover unlawfully occupied
territory, but would lose that right when the occupying State lays a claim over the territory concerned. Thus, Syria
would supposedly have been entitled to invoke self-defence to recover the Golan Heights lost to Israel in the 1967
Six-Day-War, but would subsequently have lost this right of self-defence when Israel formally annexed the territory
in 1981 (supposedly creating a ‘territorial dispute’ that did not theretofore exist). In a similar vein, Russia’s annexation
of Crimea would presumably have turned the situation into a ‘territorial dispute’ (in contrast, for instance, to the
frozen conflict over Transnistria) excluding further reliance on self-defence by Ukraine. In the end, the suggested
interpretation would lead to arbitrary and absurd results, and would actually provide an incentive to occupying
powers to assert a claim over the occupied land, or even seek to formally annex it.
The idea that no ‘territorial dispute’ exists when an occupying State has not formally laid out a territorial claim at the
international level is also questionable for other reasons. The approach is indeed artificial in that it ignores the fact
that the occupying State, even if not expressly claiming the territory for its own, will often challenge the sovereign
title of the occupied State over the territory concerned. Thus, while Turkey has not claimed the northern part of the
island of Cyprus as ‘belonging’ to the Republic of Turkey, it has nonetheless formally recognized the self-proclaimed
Turkish Republic of Northern Cyprus (and remains the only State to have done so). And while Armenia had, prior to
the 2020 outbreak of hostilities, merely ‘threatened’ to recognize the independence of Nagorno-Karabakh, it has
challenged the claim that the region forms an integral part of Azerbaijan.140 In other words, the above scenarios do
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involve situations where – to paraphrase the Hague Court – ‘the claim of one party is positively opposed to the other’141
and which centre around the exercise of sovereignty over territory.
The second, and most important, sub-strand seeks to distinguish situations of ‘unlawful occupation’ from ‘territorial
disputes’, deeming the two to be mutually exclusive, with the implication that the right of self-defence persists in
the former situation. Akande and Tzanakopoulos put it as follows:
The distinction that needs to be drawn then is between an outstanding territorial dispute where no force
has yet been used by any of the disputing parties, and a situation where one party creates (or escalates) a
territorial dispute by invading and occupying territory held by another State. While no force can be used by
either party in the former instance, the latter instance is clearly one where an armed attack has taken place,
and the right of self-defence is triggered.142
In reality, the dichotomy presented here is far less straightforward than the authors wish us to believe, and might
well be a chimera. Indeed, the authors would seem to suggest that territorial disputes appear out of thin air, while in
reality of course many, if not most, territorial disputes, have, in one way or another, been created or shaped by a prior
use of force (whether years, decades or even centuries ago).
By way of illustration, reference can be made to various territorial disputes that have been brought before the
International Court of Justice in previous years. Consider, for instance, Cameroon v. Nigeria.143 In the latter case,
Cameroon advanced a series of claims with regard to Nigeria’s international responsibility, including in respect of its
continued military occupation of the Bakassi peninsula and the Lake Chad area. 144 Thus, Cameroon argued inter alia
that following several temporary infiltrations by the Nigerian army before 1993, the Nigerian armed forces had
launched an attack on the peninsula ‘as part of a carefully and deliberately planned invasion’ and had ‘subsequently
maintained and advanced its occupation’.145 In Cameroon’s view, these actions were contrary to Article 2(4) UN Charter
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as well as the principled of non-intervention.146 The Court circumvented the application of Article 2(4) UN Charter, but
agreed that ‘sovereignty over the Bakassi Peninsula lies with the Republic of Cameroon’, and ordered ‘the evacuation
of the Cameroonian territory occupied by Nigeria’ (our emphasis).147 Similarly, in Costa Rica v Nicaragua,148 Costa Rica
argued that in 2010, Nicaragua had breached the prohibition on the use of force by sending ‘military units and other
personnel’ into a border area, which the Court ultimately found to belong to Costa Rica.149 Again, the Court found it
unnecessary to pronounce on whether Nicaragua had breached Article 2(4) UN Charter, because it had ‘already
established that the presence of military personnel of Nicaragua in the disputed territory was unlawful because it
violated Costa Rica’s territorial sovereignty’.150 Several judges nonetheless strongly criticized the Court’s failure to
pronounce on the application of Article 2(4).151
If we attempt to fit the facts at the heart of both ICJ proceedings in the framework proposed by Akande and
Tzanakopoulos, one would be hard pressed not to conclude that we are faced, on both occasions, with ‘a situation
where one party creates (or escalates) a territorial dispute by invading and occupying territory held by another State’,
rather than ‘an outstanding territorial dispute where no force has yet been used by any of the disputing parties’.152 As
a result, adopting the position put forth by Akande and Tzanakopoulos would lead to the conclusion that both
Cameroon and Costa Rica were perfectly entitled to invoke self-defence to recover the territories concerned at any
given point in time. More generally, the same conclusion would appear to impose itself in respect of numerous other
border conflicts around the globe (even if we use 1945, the year of adoption of the UN Charter, as the cut-off date
and wipe the slate clean for any prior cases of unlawful occupation). Indeed, many, if not most, territorial disputes –
e.g., between India and Pakistan, between India and China, etc.153 … - would ultimately escape from the prohibition
against the use of force to settle territorial disputes, rendering the latter largely meaningless.
A more nuanced attempt to define the point where self-defence stops and the prohibition against the use of force to
settle territorial disputes kicks in, would consist in excluding from the latter manifest cases of unlawful occupation.
Such effort to seek a more balanced distinction between territorial disputes that are covered by the principle of the
non-use of force and those that are not is certainly laudable, but comes with plenty of challenges of its own.
Would the distinction depend on the importance of the occupied area, for instance in terms of geographical scope (cf.
the 260 square mile of the Bakassi peninsula versus the 1,700 square mile of Nagorno-Karabakh?), its number of
inhabitants, or its economic/cultural/historical importance vis-à-vis the occupied State? These factors, or some
thereof, may well weigh on the question whether there is a necessity to act in self-defence, and may moreover, from
a political standpoint, influence the occupied State’s decision to take action in self-defence. Yet, they hardly serve as
useful pointers to separate (manifestly) unlawful occupations from other (?) territorial disputes.
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Another, perhaps more convincing approach, would be to distinguish between situations of occupation resulting from
a manifestly unlawful use of force, and those where the occupying State is supposedly acting in good faith. This
distinction to some extent echoes the argument raised by Nigeria in the case concerning Land and Maritime Boundary,
according to which “even if the Court should find that Cameroon [had] sovereignty over [the contested areas], the
Nigerian presence there was the result of a “reasonable mistake” or “honest belief”.’154 The risk with this approach,
however, is that the truth may be in the eye of the beholder: the occupying State will surely claim to be acting in good
faith, whereas the occupied State will surely denounce any such claim. Again, problems abound: if an occupying State
claims to have acted in good faith in taking control over a piece of neighbouring land without encountering any
military resistance, because it believed to hold valid title over such land, must this retroactively be seen as a
manifestly unlawful occupation when e.g., an arbitral award later finds that no such valid title exists? Further, is it
relevant if the occupying State claims to have acted in the pursuit of the right of self-determination of the inhabitants
of the occupied territory? Thus, is it of any relevance that in 1991, a large majority of the inhabitants NagornoKarabakh voted in favour of independence from Azerbaijan?155 Or, should any weight be attached to the deeply flawed
referendum in Crimea that preceded the peninsula’s ‘integration’ in to the Russian Federation?156
And what if the occupying State asserts – rightly or not – that the occupation resulted from a lawful recourse to selfdefence? This is exactly the argument that Israel used to justify the prolonged occupation of the West Bank, the Golan
Heights and the Sinai Peninsula in the wake of the 1967 Six-Day War (even though Israel did not respond to prior
armed attack, but acted ‘pre-emptively’ against its Arab neighbours).157 Whatever one makes of the Israeli argument,
the prospect of occupation resulting from a lawful exercise of self-defence is real possibility. This scenario was also
entertained during the negotiations over the UNGA Definition of Aggression, where several States emphasized that
such occupation was not unlawful and should accordingly not be qualified as ‘aggression’ (see supra). Yet, if one
accepts – as the present authors do – that self-defence can never justify an indefinite occupation of foreign land (in
the form of a purported ‘buffer zone’ established for security reasons), and that such occupation must inevitably be
brought to an end within a reasonable period of time lest it breach i.a. the right of self-determination and the
territorial integrity of the affected country, the question remains what happens if the occupying State fails to do so.
Are we then again confronted with a manifestly unlawful occupation that does not enjoy protection under the
principle on the non-use of force, or does the lawful start of the occupation dictate otherwise?
The foregoing questions also illustrate that any attempt to distinguish between territorial disputes and unlawful
occupations not caught by the principle on the non-use of force quickly collapses into a question of authority: who
decides whether a situation of unlawful occupation exists? The obvious response would be to look at international
judicial organs, primarily the International Court of Justice, to provide the answer. At the same time, there is
something patently absurd in the idea that a ruling by an international court or tribunal, determining title over
contested land, would serve, not to achieve a peaceful resolution of the dispute, but would rather provide the green
light for the State holding valid title to use military force to recover the land concerned. Relying on the position of
the UN Security Council and the General Assembly for authoritative guidance comes with pitfalls of its own, which are
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essentially linked to the political nature of both organs, and the impact of the veto power at the level of the Council.
Thus, while the Security Council often refrains from expressly taking a position with regard to inter-State recourse to
force,158 the General Assembly, when it does so, often proves to be highly divided. By way of illustration, it is worth
recalling that, while most international lawyers regard the Russian intervention in Crimea as a clear breach of the
prohibition on the use of force,159 (unsurprisingly) no action was undertaken by the Security Council. The General
Assembly for its part, has repeatedly condemned the ‘ongoing temporary occupation of [Crimea]’ by the Russian
Federation, thereby urging ‘the occupying Power’ to end the occupation ‘without delay’.160 At the same time, the voting
record of these resolutions are hardly impressive, and suggest that less than a third of UN Members actually voted in
favour.161 As for Nagorno-Karakakh itself, it is recalled that several pre-1994 Security Council resolutions did call for
the withdrawal of occupying forces from Azerbaijan, but that the Council has since remained silent. The General
Assembly for its part adopted a resolution in 2008 similarly calling for “the withdrawal of all Armenian forces from
all the occupied territories of the Republic of Azerbaijan”, yet the resolution was adopted with as few as 39 votes in
favour, 7 votes against, and 100 abstentions.162
In the end, attempts to carve out an exception from the principle of the non-use of force for situations of unlawful
occupation (esp. by regarding the latter as situations of ‘continuous’ armed attack) fail to convince. Instead, the better
view seems to be that the obligation to settle territorial disputes through peaceful means prima facie pushes against
any entitlement to use force to recover occupied territory that is peacefully administered by another State for a
prolonged period of time.
The question remains to what extent this position is confirmed, or rather rejected, by the reference in the Friendly
Relations Declaration relating to ‘international lines of demarcation, such as armistice lines’. This is the question we
turn to next.

(c) Relevance or irrelevance of international lines of demarcation and armistice lines
As mentioned above, the paragraph in the UNGA Friendly Relations Declaration pertaining to the prohibition against
the use of force to settle territorial disputes, is followed by a further paragraph, which reads as follows:
Every State likewise has the duty to refrain from the threat or use of force to violate international lines of
demarcation, such as armistice lines, established by or pursuant to an international agreement to which it
is a party or which it is otherwise bound to respect. Nothing in the foregoing shall be construed as
prejudicing the positions of the parties concerned with regard to the status and effects of such lines under
their special regimes or as affecting their temporary character. 163
The statement relates to international lines of demarcation that are ‘established by or pursuant to an international
agreement’ to which the State concerned is a party – in other words, a bilateral or multilateral treaty. It also covers
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any such agreement which a State ‘is otherwise bound to respect’, the obvious example being a line of demarcation
imposed by the UN Security Council pursuant to its Chapter VII powers.
‘Demarcation lines’ are provisional borderlines separating territories under different jurisdictions.164 As von Bernstorff
explains, they separate territories between States or within territories governed by one or more occupying powers or
in the context of secession. While they are used ‘for transitional purposes only, during this time they in principle fulfil
the same functions as a final State boundary’.165 For this reason, ‘they should be differentiated from military front
lines in the context of a ceasefire agreement during an armed conflict, which [does] not fulfil the same function as a
State boundary.”166
‘Armistice lines’ then are, as the quote from the Friendly Relations Declaration suggests, a specific sub-category of
demarcation lines. According to Dinstein, an armistice is ‘an agreement concluded between two or more States waging
war against each other.’167 As Dinstein explains, however, there is some degree of confusion concerning the specific
meaning of the concept, and specifically its relationship to the parallel concept of a ‘ceasefire’ under the law of armed
conflict. In particular, until the World Wars, an armistice meant an agreement designed to bring about a mere
suspension of hostilities between belligerent parties who remained locked in a state of war with each other,
whereas168
under contemporary international law, the locution employed in the general practice of States for a
suspension of hostilities is ceasefire (or truce). As for armistice, its meaning has been transformed from
suspension of hostilities to termination of war, without, however, introducing peace in the full sense of that
term. 169
Thus, according to Dinstein, the provisions in the 1907 Hague Regulations relating to armistices, “have to be read
today as applicable to ceasefire, rather than to armistice. A modern armistice agreement divests the parties of the
right to renew military operations at any time and under any circumstances whatsoever. By putting an end to war, an
armistice today does not brook resumption of hostilities as an option.”170 Accordingly, a genuine armistice can never
be ‘local’, but must necessarily be ‘general’ in nature, ‘for termination of war cannot be localized’.171
An example of a short-term ceasefire can be found in UN Security Council resolution 50 (1948), adopted in the context
of the Israeli-Arab war, and which called for ‘a cessation of all acts of armed force for a period of four weeks’.172
Distinguishing between short-term ceasefires and armistices proper, however, is no straightforward exercise, in part
due to the ‘semantic confusion’ in the usage of the terms, 173 and because parties often conclude a ‘ceasefire
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agreement’ without providing for a specific duration, while a temporary ceasefire may well lapse without any
resumption of hostilities occurring.
The ceasefire that factually ended the 1994 war over Nagorno-Karabakh and which paved the way for a new territorial
status quo that would continue until 2020 is case in point. Following various short-term ceasefires in the summer of
1993,174 on 11 May 1994, the Ministers of Defence of Azerbaijan and Armenia, as well as the ‘Nagorno Karabakh Army
Commander’ concluded a tripartite ‘ceasefire agreement’, putting in place a ‘full cease-fire and cessation of
hostilities’.175 Pursuant to paragraph 3, the agreement would be “used to complete the negotiations in the next 10
days and conclude an Agreement on Cessation of the Armed Conflict no later than May 22 [1994].” On 26 July 1994,
the same actors concluded another agreement confirming their commitment to the ceasefire.176 The final paragraph
of the (short) agreement asserts that the parties agree “to maintain the ceasefire regime until the signing of a
comprehensive political agreement which provides for the total cessation of hostilities”. While no specific timeframe
was provided for, a preceding paragraph confirmed the parties’ aim ‘to intensify efforts to complete the
comprehensive political agreement within 30 days of August 1994. On 4 February 1995, the same protagonists
moreover expressed their agreement to a set of measures proposed by the OSCE with a view to ‘strengthening’ the
existing ceasefire regime, in particular by putting in place a mechanism to deal with and de-escalate possible
breaches of the ceasefire (e.g., through exchanges of information, and a commitment not to engage in reciprocal
actions that could lead to the aggravation of an incident). 177 These obligations became effective beginning on 6
February 1995. No time limitation was mentioned in the document. To the authors’ knowledge, no further ceasefire
or armistice agreements were concluded in subsequent years, although several joint statements were adopted
stressing the need to seek a peaceful, negotiated solution to the conflict, based on the principles of international law
and the UN Charter.178
Ultimately, while the cited passage from the Friendly Relations Declaration refers to ‘armistice lines’, it can be
assumed that the statement applies equally to ceasefire lines – a position that finds support in the resolution’s
travaux.179 But how must this statement ultimately be understood, and what is its impact for the recovery of occupied
territory?
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Two points would seem to be rather uncontroversial. First, a binding agreement (or Security Council resolution) that
imposes a ceasefire along a certain line of demarcation for a specified duration must be respected by the States
concerned. A breach of such agreement is not regarded ‘merely’ as contravening a conventional norm, but also as an
infringement of the general prohibition of the use of force, the cornerstone of the UN Charter.180
Second, agreements (or Security Council resolutions) providing for an international line of demarcation, even if
concluded for a long period of time or for an indefinite duration, do not of themselves alter title over territory. More
specifically, the occupying State does not acquire a title over the occupied land merely because of the agreement (or
resolution). Such change in sovereign title over territory can come about only when the other State validly consents
thereto, e.g., as part of a comprehensive peace agreement.181 This follows from the Friendly Relations Declaration’s
assertion that international lines of demarcation (notwithstanding their protection by the principle of the non-use of
force) do not prejudice the positions of the parties regarding status, and emphasizing their temporary character.
The more difficult question then is what the paragraph means when an agreement puts in place a temporary
ceasefire, or when it provides for an armistice or a ceasefire of indefinite duration. Can an occupied State lawfully
resume hostilities in such scenarios?
Some argue that the ‘temporary’ character of lines of demarcation also entails that the principle of the non-use of
force applies on a temporary basis only. Thus, once the specific duration agreed to in a ceasefire agreement lapses,
hostilities can lawfully be resumed by the defending State. According to Akande and Tzanakopoulos the same applies
mutatis mutandis to ceasefire and armistice agreements concluded for an indefinite period of time. 182 According to
the authors, the conclusion of such agreement temporarily removes the ‘necessity’ for acting in self-defence, since it
provides time to seek other, peaceful means to deal with the armed attack that has taken place. However, “when this
armistice line is no longer ‘temporary’, rather it turns into status quo, then at some point it becomes necessary again
to use force in self-defence, all other means to repel the armed attack having failed.”183 In sum, when no definite
duration is provided, it is for the occupied State to assess whether peaceful means have been exhausted or not. If it
finds the answer to be negative, it is supposedly at liberty to resume the exercise of its original right of self-defence,
whether weeks, months, or even years after the conclusion of the original ceasefire or armistice agreement.
Against this, Greenwood explains how
[t]he changes in the law regarding resort to force brought about by the adoption of the UN Charter have
had a particular effect on the right of the parties to resume hostilities after the conclusion of an armistice
or ceasefire of indefinite duration. Whereas the law once admitted there was a general right to resume
hostilities (Article 36 Hague Reg), today it would be a violation of Article 2(4) for a state to resume hostilities
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unless the behavior of the other party to the armistice or ceasefire amounted to an armed attack or the
threat of an armed attack. 184
In the latter view, a new armed attack is required to permit the lawful resumption of hostilities. By contrast, the mere
fact that part of the State’s territory remains occupied and that negotiations have not produced the desired
breakthrough does not of itself ‘revive’ the right of self-defence.
A closer look at the travaux of the Friendly Relations Declaration reveals that many States were keen on asserting
that the peaceful maintenance of international lines of demarcation was in line with the purpose of the UN Charter
and that the use of force to violate them contravened Article 2(4) UN Charter.185 At the same time, States stressed
that there should be no recognition of military occupation or territorial acquisition achieved by force,186 that armistice
and ceasefire agreements ‘carried no implication as to the status of the territories they divided’, and that
international lines of demarcation should not be placed on the same footing as international boundaries.187
The negotiations do not reveal any significant evidence to support the view put forth by Akande and Tzanakopoulos,
according to which the reference to the ‘temporary’ character of international lines of demarcation was meant to
preserve the right of self-defence of occupied States, specifically to enable them to reopen hostilities if political
negotiations proved unsuccessful over time. To the present authors’ knowledge, only one State explicitly questioned
the continued application of the principle of non-use of force to international lines of demarcation. In particular, Syria,
while expressing support for the relevant paragraph in the UNGA Friendly Relations Declaration, did so
on the understanding that no concept of inviolability should be attached to any line of demarcation resulting
from an act or war of aggression. International demarcation lines and armistice lines, because of their very
temporary nature, could not benefit from the inviolability accorded to national and historical boundaries
where such demarcation lines and armistice lines were the outcome of the unjustified use of force.188
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The Syrian statement does not explain how and when the right of self-defence of the occupied State would revive.
Nor did other States echo the Syrian position throughout the negotiations.
In light of the foregoing, the present authors do not believe that the sole reference to the ‘temporary’ character of
international lines of demarcation can erode the prohibition against the use of force to settle territorial disputes, as
discussed above. That is not to say, of course, that a State that has suffered an armed attack whereby it has lost
control over part of its territory, and which agrees, for instance, to a three-day ceasefire, instantaneously forfeits its
right of self-defence ad aeternam. In the following section, we try to make sense of how the right of self-defence
interacts (or might interact) with the principle of the non-use of force to settle territorial disputes in a range of
scenarios.

4.3

Making sense of the interaction between self-defence and the principle of the non-use of force to
settle territorial disputes

When conceiving a State whose territory is attacked by a neighbouring State and which subsequently takes control
over part of the former State’s territory – or at least of territory that was previously held by the former State (with a
valid title or not) – a multitude of scenarios and outcomes can be envisaged.
First, it may be that the victim State does not engage in any forcible response pursuant to Article 51 UN Charter –
whether alone or with the backing of one or more third States acting in collective self-defence. One such scenario
would be a ‘bloodless invasion’, that is not met by any form of armed resistance (such as the Russian intervention in
Crimea). It may well be that in such scenario the victim State will need time to make military preparations, or seek
third-State support, or will first attempt to achieve a negotiated solution to the conflict. Such efforts may well justify
a delay in the forcible response of, for instance, several weeks or even months – in line with the flexible and pragmatic
understanding of the immediacy requirement (cf. supra). Ultimately, however, if the victim State fails to trigger its
right of self-defence within a reasonable period of time, and a new and stable territorial status quo materializes, it
is submitted that the victim State loses its right of self-defence. In sum: the victim State will find itself bound by the
prohibition on the use of force, and, specifically, the prohibition to use force to settle territorial disputes, save if its
right of self-defence were to be triggered anew by a subsequent armed attack.
Alternatively, the victim State may effectively exercise its right of self-defence – whether individually or collectively
– with a view to pushing back the invading forces. If the defensive riposte is successful, then there will be no (more)
foreign occupation to consider. More relevant for present purposes of course is the opposite outcome, whereby the
initial action in self-defence does not succeed in repelling the foreign troops and a situation of prolonged occupation
ensues. Several further sub-scenarios can again be distinguished.
First, it may be that there is a de facto cessation of hostilities, without any agreement whatsoever being concluded
between the occupying State and the occupied State. In such setting, the above considerations would apply mutatis
mutandis. Specifically, the victim State may choose to temporarily halt hostilities, for instance, so as to regroup its
forces or to engage in diplomatic negotiations. Such temporary lull in the fighting does not automatically put an end
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to the right of self-defence (and the necessity to act in self-defence). However, if the de facto cessation of hostilities
continues over a prolonged period of time, the prohibition on the use of force will again kick in.
Second, the cessation of hostilities may result from, or be confirmed by, an international agreement between the two
States. Such agreement may be a fully-fledged peace agreement, putting a conclusive end to the armed conflict and
potentially redrawing the States’ boundaries. Or, more relevant for our purposes, it may be a temporary ceasefire
with a specific duration, whether several days, weeks, or potentially even months. Lastly, we may be confronted with
an agreement providing for an indefinite suspension of hostilities – whether formally labelled a ‘ceasefire’ agreement
or an ‘armistice’.
If the parties conclude a short-term (general) ceasefire, and the term lapses without negotiations being successful,
then the occupied State can arguably resume the action in self-defence that was temporarily suspended. If it fails to
do so, however, we are back in the previous scenario, viz. the situation of a de facto cessation of hostilities, meaning
that the continuation of the territorial status quo gradually extinguishes the right of self-defence.
If the agreement is of an indefinite nature, it is of course important – as always – to consider the specific terms and
conditions of the agreement. Does the agreement assert the application of the prohibition on the use of force and
the obligation to pursue a peacefully negotiated solution? Is it termed an armistice rather than a ceasefire (with the
former term normally indicating a stronger intention to exclude any resumption of hostilities). Does it contain any
clause on its denunciation or identify potential material breaches that would allow the aggrieved party to terminate
it? 189 Aside from the foregoing considerations, it is again argued that if the ceasefire is upheld for a prolonged
duration and the territorial status quo acquires a degree of stability, then the occupied State’s right of self-defence
is gradually extinguished, only to be reanimated upon the occurrence of a new casus foederis. In other words: as time
passes, the occupied State will no longer be in a position to invoke the olden rule enshrined in Article 36 of the Hague
Regulations, according to which “the belligerent parties may resume operations at any time, provided always that
the enemy is warned within the time agreed upon, in accordance with the terms of the armistice”. The reason for this
is, as Greenwood rightly points out, that the latter rule has been overtaken by the contemporary jus contra bellum.
By way of illustration, in 1951, the UN Security Council found Egypt’s continued exercise of belligerent rights against
shipping to be incompatible with the 1949 Egypt-Israeli Armistice Agreement.190 According to the Council: “since the
armistice, which has been in existence for nearly two and a half years, is of a permanent character, neither party can
reasonably assert that it is actively a belligerent or requires to exercise the right of visit, search and seizure for any
legitimate purpose of self-defence…”191
It is stressed in this context that the situation in case of a ceasefire or armistice agreement of an indefinite duration
cannot fundamentally depart from that which exists if no such agreement is concluded and there is instead a mere
de facto cessation of hostilities. Indeed, since the prohibition on the use of force is of a customary nature and part of
jus cogens,192 States cannot contractually sign out of it by concluding a ceasefire or armistice agreement. In other
words: such agreement may well prohibit action that would otherwise be permitted pursuant to Article 51 UN Charter
(by putting an end to action lawfully undertaken in self-defence. Conversely, it cannot, however, be used to preserve
the victim State’s right of self-defence in the long run (beyond what the Charter permits). For the same reason, if the
occupying State peacefully administers the occupied territory for a prolonged period of time, concluding a ‘ceasefire’
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agreement for a specific, yet very long, duration (e.g., a period of two years), or concluding multiple successive
ceasefire agreements of a shorter duration, will not assist the occupied State in keeping the flame burning and
preserving the right of self-defence over time.
For all of the foregoing scenarios, it is impossible to apply a quantitative test, that is, to pinpoint an exact duration at
which self-defence ceases to apply and the principle of the non-use of force again makes its entry. The analysis is
inevitably contextual, and is influenced by a variety of factors, including the extent to which hostilities – even
localized hostilities – continue to take place, the peaceful nature of the occupying Power’s control over the occupied
area, the presence of peacekeepers, or the extent to which military manoeuvres continue to take place along the line
of demarcation. The result is that some degree of uncertainty is unavoidable in applying the above framework to
specific disputes. Some authors criticize this uncertainty and see it as a (further) reason to argue that self-defence
does not expire in situations of prolonged occupation. Thus, Akande and Tzanakopoulos question the idea that selfdefence ‘ceases at some (unclear) point in time when a status quo established’, without ‘[telling] us where that point
in time is’.193
The present authors would in turn respond with a twofold observation. First, the observed uncertainty is not unique
to the jus ad bellum and the exercise of self-defence. Rather, it mirrors the parallel uncertainty that exists with
respect to the law of armed conflict, particularly in regard to the end of its application. Obviously, when an
international armed conflict erupts, the law of armed conflict does not in principle cease to apply merely because of
a specific lapse of time (save for the partial exception of the 1-year limit found in Article 6 of the Fourth Geneva
Convention).194
The general rule is that, in the absence of an actual peace agreement, “the determination that an international armed
conflict has ended is based… on an appreciation of the facts on the ground.”195 As the ICRC Commentary to Common
Article 2 of the Geneva Conventions explains “[h]ostilities must end with a degree of stability and permanence for
the [IAC] to be considered terminated”.196 And further: “[t]he general close of military operations would include not
only the end of active hostilities but also the end of military movements of a bellicose nature, including those that
reform, reorganize or reconstitute, so that the likelihood of the resumption of hostilities can reasonably be
discarded”.197 The Commentary further acknowledges that ceasefire agreements or related instruments – irrespective
of their exact labelling – leading to or coinciding with a de facto general close of military operations may indicate
the point at which the armed conflict will be considered to have ended.198 The point here is not to argue that the
factual test used to identify the end of an IAC and the expiry of the occupied State’s right of self-defence are (or ought
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to be) identical. Rather, the former test, which looks at the ‘general close of military operations’, would seem to be
stricter than the latter. Thus, the ICRC Commentary suggests that the “mobilizing or deploying troops for defensive
or offensive purposes should be regarded as military measures with a view to combat”, which may rule out a ‘general
close of military operations’.199 Surely, the factors that are used to factually establish a cessation of ‘active hostilities’
for IHL purposes200 are similar to those that are relevant for ad bellum purposes (see supra). In turn, the mere fact
that the two protagonists keep their troops mobilized on their respective sides of the line of demarcation does not
in our view prevent the gradual extinction of the occupied State’s right of self-defence if the cessation of active
hostilities persists. In the end, our excursion into IHL is meant to illustrate the point that, in the words of Schachter
“[t]he difficulty of defining a precise time limit … does not impugn the basic idea”201 that the occupied State’s right of
self-defence extinguishes, any more than it would impugn the basic idea that IAC’s can terminate even in the absence
of a formal peace agreement.
The critical observer might further object that the analogy is irrelevant for situations of occupation since the mere
cessation of hostilities does not change the fact that, as long as the occupation continues, the law of armed conflict
(particularly the Fourth Geneva Convention) continues to apply. Yet, it is worth recalling that, here too, the active
cessation of hostilities in principle triggers the obligation pursuant to Article 118 of the Third Geneva Convention to
release and repatriate prisoners of war ‘without delay’.202 In other words: prolonged occupation does not absolve the
occupied State (or the occupying State of course) from repatriating POWs. In this context too, “[i]t is impossible to
state in the abstract how much time needs to pass without armed confrontations taking place to conclude with an
acceptable degree of certainty that active hostilities have ended in a sustainable way. Such an assessment always
needs to take into account all the factual circumstances in a given case, including past patterns of surging and
declining violence in the armed conflict in question.”203
Leaving aside the analogy with IHL, the critique relating to the difficulty in ascertaining when the status quo
extinguishes the occupied State’s right of self-defence calls for a second observation. Recall that the alternative
scenario put forward by some critics is that right of self-defence of the occupied State is temporarily suspended when
the two sides engage in peaceful negotiations for a prolonged period of time and/or conclude an indefinite ceasefire,
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but revives when peaceful efforts are deemed to be exhausted – supposedly because this entails is a renewed
‘necessity’ to act in self-defence.204 If anything, however, the uncertainty is all the greater in such alternative scenario.
Indeed, while there are certain objective parameters (comparable to those used for IHL purposes) that allow us to
identify a continued cessation of active hostilities, the question of examining the exhaustion of peaceful negotiations
in situations of unlawful occupation lends itself far less to such objective assessment. To take just one example, could
one say, 46 years after the invasion of Turkish forces in Northern Cyprus and the de facto partition of the island, that
the peaceful route has hit a dead end? Or does the intermittent organization of (mostly UN-led) peace talks point in
the other direction? As one observer astutely points out,205
“frozen conflicts can last for decades, with bursts of negotiations, sometimes with glimmers of hope that

they might produce something …, but most often with much disappointment. How exactly can could one
reliably say, aha, at this point the peaceful options were exhausted and self-defence became necessary?
Couldn't one always object that the lawful sovereign should wait a bit more, hoping say for a change of
government in their adversary? Couldn't one conversely always say that the lawful sovereign has waited
long enough?”
With regard to the conflict over Nagorno-Karabakh, for example, one could point to the numerous bilateral and
multilateral meetings in the years preceding the 2020 war to suggest that negotiations were still ongoing and could
and should have been continued.206 Yet, one might just as well argue that any refusal by the occupying State (e.g.
expressed in diplomatic statements or during a political summit) to return the occupied territory in its entirety and
without delay to the rightful owner can automatically be taken to reflect a failure of peaceful negotiations. In sum,
“the imponderability of [this] assessment is a good reason to favour the other option, protective of the status quo.”207

4.4

In the margin: legal consequences of an attempted recovery of occupied territory through armed
force

To complete the above analysis, it is worth pausing a moment to reflect on the legal consequences of the approach
developed above. Those who see armed action to recover unlawfully occupied territory as a lawful exercise of the
right of self-defence take the view that the occupying State cannot invoke the right of self-defence to resist such
effort (as ‘there can be no self-defence against self-defence’208). If the occupied State succeeds in its attempt, it will
be permitted to retain the recovered territory over which it holds a valid title and to exercise its jurisdiction to the
fullest.
But what of the contrary position, which the present authors subscribe to? Critics of this position might point at the
absurdity that a State that succeeds in recovering long-lost territory through the use of armed force would be legally
compelled to again hand it over to the former occupier. But is this truly so? Put differently: is Azerbaijan required
under the law of international responsibility to return to Armenia those parts of Nagorno-Karabakh which it recovered
during the hostilities in 2020?
The purpose of the present interlude is not to dive into the intricacies of determining the proper reparation for
breaches of the jus ad bellum or the complex questions of causality that arise in such setting – and which are amply
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reflected in the (controversial) approach to jus ad bellum liability by the Ethiopia-Eritrea Claims Commission. 209
Suffice it to note that the present authors do not believe that the wrongful nature of the occupied State’s forcible
recovery of lost territory necessarily entails that the territory should be handed back to the former occupier.
Indeed, we are presented here with a scenario that features two wrongs that exist in parallel, namely the continuing
breach of Article 2(4) UN Charter resulting from the initial occupation, on the one hand, and the breach of Article 2(4)
resulting from the occupied State’s attempt to recover land that had been peacefully administered by the occupying
State, on the other hand. Such concurrence of parallel wrongs is not unique to the present context. One can easily
think of various other illustrations, whether or not connected to the jus ad bellum. One example would be where State
A uses armed force to recover an area that is the object of a territorial dispute with pre-Charter origins with State B,
after B has refused to implement an arbitral ruling finding that valid title over the area rests with State A. Or imagine
the (admittedly completely unrealistic) scenario that, frustrated with the UK’s reluctance to give effect to the ICJ’s
Advisory Opinion finding an obligation, on the part of the UK to end its administration of the Chagos archipelago210
Mauritius would take matters in its own hands.
It is a cliché to say that two wrongs do not make a right. Yet, this does not mean that the concurrence of two wrongs
is without any consequence from the perspective of the law of State responsibility. Rather, the ILC’s Articles on State
Responsibility expressly embrace the idea of so-called ‘contributory fault’. More specifically, Article 39 ARSIWA
acknowledges that “[i]n the determination of reparation, account shall be taken of the contribution to the injury by
wilful or negligent action or omission of the injured State…” The Commentary further clarifies that the relevance of
contributory fault is not limited to the context of compensation, but ‘may also be relevant to other forms of
reparation’,211 including restitution. The basic message here is that, determining that the recovery of occupied territory
was achieved through an unlawful use of force, does not automatically mean that the State must return land over
which it held a valid title. One can indeed imagine other solutions under the law of State responsibility, chiefly
involving the payment of compensation to repair the damage directly caused by the unlawful recourse to force. The
work for the Ethiopia-Eritrea Claims Commission and the Ethiopia-Eritrea Boundary Commission effectively confirm
that it is possible to order a State to pay compensation for an unlawful use of force against neighbouring territory,
while nonetheless confirming that the aggressor State holds a valid title over part of the land it obtained (or regained)
through the use of armed force.

5

STATE PRACTICE

While the approach sketched above is based on conceptual-legal arguments, the question remains whether it is at all
reflective of State practice. A number of precedents merit closer scrutiny in this context.
First, reference can be made to two occasions where States used force to recover territories claimed to be theirs, but
which had come to be occupied by a third State long before the UN Charter saw the light of day,212 i.e., the Indian
intervention in Goa in 1961 and the Falkland/Malvinas War in 1982.
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On 18 December 1961, India dispatched its military forces to the territory of Goa,213 a Portuguese overseas enclave
conquered by Alfonso de Albuquerque in 1510. After short-lived armed confrontations that lasted no longer than a
day, mostly due to the sizable disparity of military personnel engaged in active hostilities on both sides, India
comfortably seized control and annexed the territory, as the outnumbered Portuguese troops swiftly withdrew.214
Upon the request of Portugal, which accused India of an unprovoked act of aggression against its territory, 215 the
Security Council held two urgent meetings on the conflict. India denied outright having acted in contravention to the
UN Charter, justifying its military incursion on the basis that Portugal had illegally occupied Goa for 450 years. In
particular, India claimed that ‘there can be no question of aggression against your own frontier’,216 and labelled the
dispute as a colonial question.217
Neither of the two draft resolutions that were put to the vote were adopted by the Council, as the views expressed
during the debates were far apart from each other218. Nevertheless, the majority position held by the United States,
the United Kingdom, France, Turkey, China, Chile and Ecuador219 denounced the conduct of India as an unlawful use of
force against Portugal, rejecting the notion that the crux of the dispute was colonialism, holding instead that the
relevant matter at hand was the prohibition of the use of force to settle territorial disputes. 220 The predominant
position at the Security Council can be partially explained by the fact that, while India made haphazard and ambiguous
references to the right of self-defence during the debates, it failed to provide any substantial evidence that a recent
armed attack had taken place,221 or that Portugal had provoked their military intervention in the region. Thus, most
States sitting at the Council at the time considered that India, regardless of the validity of its territorial claim, had
breached Article 2(4) of the UN Charter by attempting to alter the existing status quo222 and settle a territorial dispute
by forceful means.223 It follows that none of these States believed that India had retained a right of self-defence ever
since the Portuguese conquest of Goa in 1510.
Likewise, the idea that Portugal’s prolonged occupation of Goa amounted to a continuing armed attack was not
directly argued by India, and it can only be implied from the arguments presented at the Security Council.224
Furthermore, India’s attempt to circumscribe its conduct in the broader context of decolonization, avoiding to
provide a cogent justification of its actions under jus ad bellum, certainly hints at their lack of conviction
regarding the legality of its acts under the latter legal framework. At the same time, the four states which sided
with India at the Security Council, did so by focusing on the relevance of the ‘Declaration on the granting of
independence to colonial countries and peoples’, 225 and Portugal’s failure to abide by its obligations as an
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administering power under Chapter XI of the UN Charter, instead of providing an elaborate explanation of the
incident under jus ad bellum.226
While it is true that the Goa precedent represents the first time in which the Security Council failed to condemn the
annexation of territory by the use of force, 227 this is largely explained by the deep political division which reigned at
the time between the west and socialist States, a separation often emphasized in the context of decolonization. On
closer scrutiny, however, the Goa precedent did not end up altering the basic idea that States must not use force to
settle territorial disputes, as demonstrated by the next relevant precedent, the Falkland/Malvinas Islands War.
On 2 April 1982, Argentina’s military junta sent around 1,400 troops to occupy the Falkland Islands,228 also known as
the Malvinas, an archipelago located in the South Atlantic Ocean around 500 kilometers in front of its coast. At the
time of the invasion, the Islands had been occupied and administered by the United Kingdom for over 150 years, after
Argentina, who had taken possession over the archipelago as a consequence of the principle of uti possidetis juris
after gaining independence from Spain, was forced out by British forces in 1833.Argentina had historically and
consistently rejected the British territorial title over the islands,229 regarding them as illegally occupied. Thus, the
military invasion was presented as an act of legitimate defense 230 against the continuous act of aggression
perpetrated by the United Kingdom since the forceful seizure of the islands in 1833. 231 In other words, Argentina
claimed to be acting in self-defence in response to a continuous armed attack, despite the prolonged peaceful
administration exercised by the United Kingdom over the Islands.
The British government reacted by commissioning a task force, in exercise of its own right of self-defence, and calling
an urgent meeting of the Security Council.232 The large majority of the members of the Security Council, and the
delegations which were allowed to take part in the meeting, condemned the Argentinian invasion, qualifying it as an
armed attack against the United Kingdom, hence, a breach of the prohibition of the use of force. 233 As a result,
Resolution 502 was passed on 3 April 1982, acknowledging the existence of a breach of the peace caused by the
invasion of the armed forces of Argentina, demanding both states to immediately cease all hostilities and calling for
the immediate withdrawal of Argentina’s troops from the islands.234 The voting records reflect the overwhelming
support of the British position,235 whereas the text of the resolution was reproduced almost exactly from the draft
presented by the United Kingdom.236
The British forces managed to overcome and expel the Argentinian troops from the Islands after 10 weeks of
hostilities, recovering possession of the Island. Both parties agreed to a de facto ceasefire in June 1982.237 Outside of
the institutional veil of the Security Council, the vast majority of the international community condemned Argentina’s
invasion as a violation of the prohibition of the use of force and the obligation to settle disputes by peaceful means.
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It is particularly telling that many of the States that supported or recognized the validity of Argentina’s territorial
claims over the Falkland Islands, still denounced the invasion as an unlawful use of force. 238 Accordingly, this
precedent is widely regarded as a compelling confirmation of the prohibition of the use of force in the context of
territorial disputes, as the Argentinian attempt to recover territory by forceful means was largely disregarded.239
It must be acknowledged that, in each of the cases discussed above, the origins of the supposed occupation (long)
predated the introduction of the contemporary prohibition on the use of force. It follows that – for all its flaws – their
precedential value may be limited in light of the principle of intertemporality. The question then remains whether
there have been other instances where States sought to forcibly recover territory supposedly under foreign
occupation originating after 1945.
A first observation in this respect is that, for all the lingering territorial disputes and situations that could be seen as
entailing a form of occupation, there have been remarkably few cases where States made use of armed force to
challenge the existing territorial status quo, and even fewer cases where they have done so by relying on a right of
self-defence against a continuing armed attack. This is not insignificant, since State inaction and omissions equally
qualify as State practice or subsequent practice for purposes of identifying customary law240 and/or interpreting the
relevant treaty rules.
True, in the proceedings before the Ethiopia-Eritrea Claims Commission, Eritrea justified its actions on the ground
that ‘Ethiopia was unlawfully occupying Eritrean territory in the area around Badme’,241 and that it was exercising its
right of self-defence. At the same time, it is noted (i) that this argument was only raised during the arbitral
proceedings, but not at the actual start of the conflict (when Eritrea instead denied allegations of incursions and
accused Ethiopia of having acted first); (ii) that it was combined with other arguments, namely that Ethiopia had first
attacked Eritrean troops, and that it had Ethiopia had declared war on Eritrea 242 ; and (iii) that the Commission
unequivocally dismissed the argument that Eritrea could lawfully recover territory over which it held valid title.243
The main example from State practice that could be seen to dispel the legal framework laid out in the previous section
– and which accordingly commands a closer analysis – concerns the 1973 Yom Kippur War, in which Egypt and Syria,
reportedly supported by several other Arab States, unsuccessfully sought to recover the land occupied by Israel in the
aftermath of the 1967 Six-Day War.244
It is recalled that, on 22 November 1967, the UN Security Council adopted resolution 242(1967),245 imposing a ceasefire
on the parties, and setting forth a series of principles that ought to guide the search for a just and lasting peace in
the Middle East, including the need for Israel to withdraw ‘from territories occupied in the recent conflict’.
Notwithstanding the formal acceptance of the ceasefire by the various stakeholders, a so-called ‘war of attrition’
ensued between Egypt and Israel, involving i.a. artillery shelling, amphibious raids, along with occasional
confrontations and incursions by non-State armed groups along the Israel-Jordan and Israel-Syria ceasefire lines. A
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new 90-day ceasefire was agreed to by Israel and Egypt (as well as Jordan) in August 1970. 246 A three-month
extension followed in September 1970, and in February 1971, Egypt agreed to a final extension of the ceasefire for
another 30 days, during which it called for a partial Israeli withdrawal along the east bank of the Suez Canal.247 In the
absence of such withdrawal, Egypt in March 1971 declared that it no longer considered itself bound by the ceasefire.248
Meanwhile, UN-led mediations failed to achieve a breakthrough, especially due to Israel’s refusal to commit ‘on
withdrawal to the international boundary’ existing before the 1967 war’,249 and was ultimately abandoned in 1972.250
Against this background, Egypt and Syria sought to take back their land by force.
At first sight, this precedent would appear to flatly contradict the analysis above. Indeed, the Yom Kippur is undeniably
a case where States resorted to armed force to recover land that had been occupied for several years. The offensive
was not formally condemned by either the UN Security Council or the UN General Assembly. Quite the contrary, many
States expressed their support for Egypt and Syria, while no State took the view that the Israeli response constituted
a lawful exercise of self-defence.251 What is more, as hinted at above, both Egypt and Syria expressly argued in the
Security Council debates that Israel’s occupation amounted to a continuing armed attack justifying action in selfdefence to recover the occupied land.252 Both countries dismissed as absurd the idea that Israel could rely on the
ceasefire imposed by the UN Security Council in resolution 242(1967) as a proverbial ‘licence to occupy’.253 In the words
of the Egyptian UN representative:
Regarding the Security Council cease-fire in June 1967, it is closely linked with withdrawal from occupied
territories. The strange theory that this or any cease-fire is for an unlimited time obviously means that the
occupation is unlimited. Should we accept that the cease-fire must be observed until both parties-the
occupier and the occupied-agree to put an end to it, then we would accept that the occupying Power can be
evacuated only by its own consent. 254
What is more, numerous countries, particularly from the Soviet bloc and from the group of non-aligned countries,255
expressly supported the action undertaken by Syria and Egypt to liberate their occupied territory, at times explicitly
couching their arguments in terms of the right to self-defence (which, according to India, could ‘never be …
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extinguished’)256 . Thus, the military efforts of Syria and Egypt were approved i.a. by the Soviet Union, 257 China,258
India,259 Indonesia,260 Yugoslavia,261 and others.262
There is, however, more than meets the eye. Indeed, leaving aside the – highly questionable – argument that Israel’s
occupation of neighbouring territory resulted from a lawful exercise of self-defence and was therefore not
unlawful,263 it is remarkable that, at the outset of the Yom Kippur War, both Egypt and Syria informed the Security
Council that they were acting in self-defence in reaction to an Israeli offensive along the ‘cease-fire line’.264 While the
claim that Israel had itself triggered the conflict turned out to be false265 – UN observers reported a ‘sudden surprise
attack’ by the Egyptian and Syrian armies266 – it remains striking that Egypt and Syria felt the need to shift the
responsibility for the first use of force to Israel. Such approach sits uneasily with the idea that the Israeli occupation
was in and of itself sufficient to justify action in self-defence, and signals that the two Arab countries were not
themselves convinced of the strength of that argument and/or of third States’ receptiveness to this argument.267 It is
not excluded moreover that this impacted the appraisal of the conflict by third States.268
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Further, several States refrained from apportioning blame, but instead focussed on the need for a peaceful solution
to the conflict, and an end to hostilities to end the human suffering.269
Third and last, one cannot overlook the many skirmishes and other incidents that took place between Israel and its
Arab neighbours in the wake of the Six-Day War. This was particularly the case throughout the ‘War of Attrition’
between Israel and Egypt (1967-1970).270 Yet, even after the conclusion of a new short-term ceasefire in the summer
of 1970 and the temporary extension thereof, incidents continued to take place along the ceasefire lines.271 Thus, a UN
report dated May 1973 cited seventeen major incidents disrupting the ceasefire that took place between July 1967
and April 1973 and that were discussed in the UN Security Council (while several other incidents were simply not
brought before the Security Council).272 Only 4 weeks before the outbreak of the Yom Kippur War, Israeli and Syrian
jets clashed over the Mediterranean in their biggest air battle since the 1967 war.273 Egypt also repeatedly threatened
with war in 1972 and 1973. Against this background, Dubuisson and Koutroulis find that “it can hardly be suggested
that the occupied Arab territories were under the peaceful administration of Israel”.274 In light hereof, the two authors
also argue that the Yom Kippur War does not contradict (nor support) the analysis put forth by the Ethiopia-Eritrea
Claims Commission in its Partial Award on the Jus ad Bellum as discussed above.275
Of course, our overview of relevant practice would not be complete without a closer look at the 2020 NagornoKarabakh war itself. While the background and facts have been treated earlier, a few points are worth observing. First,
it is admitted that at least two countries – both allies of Azerbaijan – appeared to support the idea that Azerbaijan
could invoke the right of self-defence to recover territory occupied by Armenia. A statement to this end was made by
the Pakistani ambassador to Azerbaijan.276 In turn, in a letter to the Security Council, Turkey asserted that Azerbaijan
was “exercising its inherent right of self-defence, since the hostilities are taking place exclusively on its own
sovereign territory”. 277 Azerbaijan itself, however, seemingly refrained from developing this argument. Instead,
similar to the approach of Egypt and Syria during the Yom Kippur War, Azerbaijan accused Armenia of having ‘launched
another aggression against Azerbaijan, by intensively shelling the positions of [its] armed forces’ on 27 September
2020.278 Azerbaijan’s action then was, in its own words, no more than a ‘counter-offensive… within the right of selfdefence’.279
Further, while the conflict was not debated within the UN Security Council, and States generally refrained from taking
a stance of the legality of the protagonists’ conduct under the jus ad bellum – a silence partly due to the uncertainty
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as to who triggered the outbreak of hostilities – numerous countries did call for an immediate end to all hostilities
and stressed that the conflict over the region could be solved only through peaceful negotiations. 280 In a joint
statement, the Presidents of the Russia, the United States and France ‘[condemned] in the strongest the recent
escalation of violence along the Line of Contact’ (without pointing the blame at one party or the other).281 In the end,
these reactions hardly evidence support for the position that an occupied State is at liberty to challenge the territorial
status quo and pursue the recovery of its land through military means. All things considered, we do not believe that
the latest confrontation between Armenia and Azerbaijan lends support to the concept of an unlawful occupation as
a ‘continuing armed attack’.

6

EPILOGUE: Peace against justice?

In the present paper, we sought to examine to what extent international law permits resort to armed force with a
view to recovering territory that is occupied by another State. We saw how some authors view occupation as a
‘continuous’ armed attack. According to this view, the occupied State’s right of self-defence is not extinguished by the
emergence of a new territorial status quo, even if the occupying State peacefully administers the territory concerned
for a prolonged period of time (whether multiple years or even decades). Rather, this right is at most temporarily
suspended when the protagonists conclude a ceasefire or otherwise engage in peaceful negotiations. The counterargument emphasizes that any exercise of self-defence is subject to a requirement of ‘immediacy’, and that a victim
State ultimately forfeits its right of self-defence if it fails to act within a reasonable time and a new status quo
materializes. It was argued that this position finds support in the principle of the non-use of force to settle territorial
disputes, and that attempts to carve out an exception from the former principle for (certain) situations of unlawful
occupation are problematic and unconvincing.
Subsequently, we examined how, in State practice, there exists little evidence to support the view that the occupied
State preserves its right of self-defence in perpetuity, albeit that the 1973 Yom Kippur War in particular serves as an
important counter-example.
In the end, it is difficult to escape the impression that the dilemma before us is one on which legal scholars remain
deeply divided, which remains lacking of an authoritative answer (at least if we discount the – oft-criticized- Jus ad
Bellum Award of the Ethiopia-Eritrea Claims Commission282), and which leaves little or no room for compromise, i.e.,
some form of middle ground between the two juxtaposed views.
Inevitably then, we cannot ignore the – closely entwined – teleological and utilitarian dimensions of the debate,
which largely explain for this deep divide. Indeed, the debate raises hard questions about the fundamental purposes
of the Charter framework on the use of force, and the priority to accord to those objectives where they tend to collide,
as well as the desired outcomes, having regard to the manifold territorial disputes potentially affected.
One of the Charter objectives that is pivotal in this context concerns the protection of States’ territorial integrity,
which is expressly mentioned in Article 2(4), and, on a related note, the ‘suppression of aggression’ (Article 1(1) UN
Charter). Surely then, this purpose is defeated when we allow aggressor States to ‘get away’ with invasion and
occupation by providing only a limited timeframe within which the ‘victim State’ must act before forfeiting its right
of self-defence? It has indeed been argued that the latter position tends to ‘reward’ the aggressor, and may even
‘encourage’ aggression. Such surrender to the ‘realist’ position that the strong do as they can and the weak suffer as
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they must has moreover been regarded as contravening the principle of ex iniuria jus non oritur,283 according to which
legal rights cannot arise from unlawful acts.
The present authors fully acknowledge that an occupied State may feel unfairly disadvantaged if it has limited time
to react to occupation. To suggest that this ‘incites’ aggression may be a bridge too far. A State that is planning to
launch an offensive and send its troops into neighbouring territory will be guided by a variety of factors, including
the political support at home, the military strength and likely response of the target State, and the expected response
from the international community (e.g., in the form of sanctions, collective self-defence or UN enforcement action).
The possibility that the victim State might still be legally entitled to exercise self-defence at some point in the future
after a new territorial status quo has materialized is not likely to figure (high) on this list. Yet, the frustration that
the aggressor is ‘rewarded’ since the law favours the consolidation of the unlawful territorial status quo is
understandable and legitimate.
Still, this frustration must be put into perspective. First, from a strictly legal perspective, it seems difficult to sustain
that a prohibition to resort to force to recover (long-)occupied territory breaches the principle of ex iniuria jus non
oritur. Indeed, whatever the latter principle’s normative status and scope,284 the mere fact that States cannot resort
to armed force to undo internationally wrongful conduct of which they have been the victim, should not be taken to
imply that the wrongdoing State obtains an actual right, a legal entitlement, from its wrongful behaviour. In the
present case, the core of the ex iniuria principle is indeed protected in that the peaceful administration of occupied
territory does not give birth to a legal entitlement to the territory concerned, as the Friendly Relations Declaration,
for example, re-affirms.
Second, against the perception that the law leaves the occupied State in the cold, and surrenders to the maxim that
‘might makes right’, it is recalled that the international legal framework does provide important tools to deter
aggression and support the cause of the victim State. Thus, while a smaller State may well be powerless of its own in
the face of a territorial invasion by a stronger neighbour, Article 51 of the UN Charter confirms the victim’s right to
request the support from third States in countering the aggression (pursuant to the right of collective self-defence).
In addition, the UN Security Council may take enforcement measures under Chapter VII of the UN Charter, whether by
authorizing military enforcement action (as it did following Iraq’s invasion of Kuwait) and/or by imposing economic
sanctions. Unilateral sanctions may also be imposed by individual States or regional organizations such as the EU 285
- the victim State itself is of course remains entitled to take countermeasures. 286 Whether support from the UN
Security Council and/or from third States is forthcoming will ultimately and inevitably depend on a range of,
essentially political, considerations, yet what matters is that the UN Charter facilitates such support. Furthermore,
third States are in any case bound by the duty of non-recognition of conquest, an important corollary of the
prohibition on the use of force that finds confirmation in Article 41(2) of the ILC Articles on State Responsibility 287
(albeit that the doctrine has recently come under attack from the very State responsible for its creation288). To this
may be added the criminalization of aggression, and the recent activation of the International Criminal Court’s
jurisdiction over the crime of aggression289 – which has yet to be put to the test.
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Third, and more fundamentally, it is stressed that the protection of States’ territorial integrity is but one of various
objectives of the UN Charter. To this must be added other competing objectives, such as the maintenance of
international peace and security and the peaceful resolution of disputes between States. It has rightly been observed
that, notwithstanding the many debates pertaining to the scope of the right of self-defence and the legality of
‘humanitarian intervention’, the outlawry of war is ‘the biggest single change in the international order’ of the 20th
century and deserves some credit for the marked decline in inter-State armed conflict since 1945.290 A significant
number of territorial disputes have been submitted to judicial dispute settlement over the past decades.291 Many
others remain at present unresolved. One of many such examples is the de facto separation of the island of Cyprus
into two parts, one of which – the self-proclaimed Turkish Republic of Northern Cyprus – has been under Turkish
occupation ever since 1974.292 The case of Cyprus serves as a striking illustration of the dilemma before us. Surely, one
could argue that, inasmuch as 47 years have passed after the Turkish invasion and many thousands of Turkish troops
remain on the island, the peaceful route has hit a dead end. But are we willing to accept that the military option is
therefore again on the table? Having regard to the case of Cyprus as well as many other frozen conflicts around the
globe, it is submitted that the goal of achieving international stability is better served by adopting a broad reading
of the principle of the non-use of force (to settle territorial disputes), rather than by granting occupied States an
open-ended right to self-defence with no time constraint. This is all the more so, of course, if it is accepted that this
right can be exercised collectively – in other words, if a country can seek military support from others to recover
occupied land. The risk of third-State involvement and spill-over effects, or even of the transformation of a conflict
into a regional war, should not lightly be dismissed (as the far-reaching support of Turkey to Azerbaijan in the course
of the 2020 conflict over Nagorno-Karabakh well illustrates293).
In addition to its aim of maintaining international peace and security, the Charter’s preamble also stresses the
fundamental human rights of individual human beings – including, first and foremost, the right to life -as well as the
United Nations’ prime desire, namely to ‘save future generations from the scourge of war’. Ever since its adoption,
the international legal order has moreover undergone a marked trend of ‘humanization’ – in the words of Theodor
Meron,294 with individuals’ well-being and rights overtaking abstract State interests as its point of gravity. This trend
is illustrated by the recently adopted General Comment No. 36 of the Human Rights Committee (HRC) on the right to
life, seen as the ‘supreme right’,295 in which the HRC draws a link between the right to life and the jus ad bellum. Thus,
the HRC posits that “States parties engaged in acts of aggression as defined in international law, resulting in
deprivation of life, violate ipso facto article 6 of the [International] Covenant [on Civil and Political Rights]”.296 And
further: “States parties that fail to take all reasonable measures to settle their disputes by peaceful means might fall
short of complying with their positive obligation to ensure the right to life.” 297 In other words, apart from the
conceptual arguments laid out in detail in the previous section, one must also be cognizant of the human cost at
stake. Indeed, while situations of occupation often go hand in hand with individual human rights violations and a
prolonged occupation may itself contravene the right of self-determination, inter-State armed hostilities inevitably
result in – often widespread – loss of life, material destruction and internal displacement. The 44-day war between
Armenia and Azerbaijan in 2020 claimed the lives of 5,000 soldiers and at least 140 civilians.298 Many of the Armenian
and Azeri soldiers that were killed on the battlefield were not even born when Armenia gained control over the
Nagorno-Karabakh region in 1993-4. According to UNICEF, more than 130,000 civilians were displaced by the
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fighting. 299 Hundreds of homes and vital infrastructure such as schools and hospitals were destroyed, with
unexploded weapons posing a continuing threat to life and limb in populated areas.300 And while Azerbaijan recovered
part of the occupied area from Armenia, and the parties agreed to the deployment of Russian peacekeepers, the
ceasefire agreement merely ‘refreezes’ the new status quo, without bringing an end to the conflict over the region,301
a goal that can be achieved only through further peaceful negotiations.
The 2020 war over Nagorno-Karabakh between Armenia and Azerbaijan has put the spotlight on important dilemma
for international law (on the use of force) – and one that has been partly overlooked in legal doctrine: can a State
use armed force to recover (unlawfully) occupied territory? The question seemingly finds us caught between the
Scylla of injustice and the Charybdis of insecurity. According to the present authors, however, the protection of
territorial integrity cannot be pursued at all costs or operate in a vacuum, disregarding other core values enshrined
in the UN Charter, such as the peaceful settlement of disputes, the maintenance of peace and stability between
nations, and the protection of fundamental human rights. In the end, in the context of occupation, the objective behind
the prohibition of the use of force is better accomplished by protecting the territorial status quo instead of granting
an open-ended right to self-defence with no time constraint. Or, as the Ethiopia-Eritrea Claims Commission rightly
put it:
border disputes between States are so frequent that any exception to the prohibition of the threat or use of force for
territory that is allegedly occupied unlawfully would create a large and dangerous hole in a fundamental rule of
international law. 302

299

UNICEF, Statement on one month of fighting in and beyond Nagorno-Karabakh (Oct. 28, 2020), https://www.unicef.org/press-releases/unicefstatement-one-month-fighting-and-beyond-nagorno-karabakh.
300
ICRC, Nagorno-Karabakh conflict: Operational Update December 2020 – one month after ceasefire deal, deep humanitarian needs persist
(Dec. 15, 2020), https://www.icrc.org/en/document/nagorno-karabakh-conflict-operational-update-december-2020.
301
See, e.g., KNOLL-TUDOR & MUELLER, supra note 30 (‘In the medium run, the status quo will be re-frozen under the tutelage of the Russian
Federation.’; referring to a ‘continuing limbo’); Anoush Baghdassarian & Cameron Pope, Why the Nagorno-Karabakh Cease-Fire Won’t End the
Conflict, LAWFARE (NOV. 25, 2020), https://www.lawfareblog.com/why-nagorno-karabakh-cease-fire-wont-end-conflict; MIKLASOVÁ, supra note 30
(noting that the status of Nagorno-Karabakh is not mentioned once in the 2020 ceasefire agreement).
302
ERITREA-ETHIOPIA CLAIMS COMMISSION, supra note 131, ¶ 10.

